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What Went Right, 
or Wrong Trial “After Action 

Reviews”
By J. Ric Gass  

and Michael B. Brennan

Examples from a 
catastrophic death 
and injury trial to help 
illustrate the importance 
of understanding what 
happened at your last 
trial and adapting 
for your next.

You went to trial.
You won. “Hooray for the good guys.” You get one day 

to celebrate.
You lost. “Too bad, so sad.” You get one day to grieve.

T R I A L  TA C T I C S
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If you are in this for the long haul, how-
ever, and you plan to become or you already 
are a true trial lawyer, not just a litigator, 
your trial work isn’t done yet. You have to 
do an “after action review.”

An after action review (AAR) forces 
the entire trial team to review and cri-
tique the significant events leading up to 
trial as well as each of the trial’s segments. 
Army generals as far back as Caesar in 
his “Commentaries on the Gallic War” 
have learned strategic and tactical lessons 
through after action reports. U.S. Dep’t 
of the Army, A Leader’s Guide to After-
Action Review, Training Circular No. 25-20 
(1993), http://www.au.af.mil/au/awc/awcgate/
army/tc_25-20/tc25-20.pdf. Today, state agen-
cies and most major corporations engage in 
after action reviews in evaluating projects. 
Cal. Gov’t Code §8607(f) (mandating Cal-
ifornia Emergency Management Agency 
after action reviews 120 days after declared 
disasters); After Action Review, KS Tool-
kit, http://transit-safety.volpe.dot.gov/training/
Archived/EPSSeminarReg/CD/Documents/OHIO_
DOT/SEMSAFTERACTION.pdf and http://www.
kstoolkit.org/After+Action+Review (last visited 
June 25, 2013).

At its best, the AAR is completed in a 
group session as soon as trial has concluded. 
The participants should include the lead and 
secondary counsel, paralegals, involved ad-
ministrative staff, and a jury consultant, if 
you had one on your trial team. Crucial to 
the success of an after action review is, to 
use the military jargon, “leaving your rank 
at the door.” If you are the lead counsel, you 
need to be willing to listen and to learn from 
the observations of others on your team. You 
were probably too busy while doing that cru-
cial cross- examination to take in everything 
else in the courtroom, such as the reactions 
of jurors, or of the judge or opposing coun-
sel. But your co -counsel, your paralegal, or 
your jury consultant did watch for those re-
actions, and you need to hear what they saw. 
Our normal procedure is to hold an imme-
diate trial team meeting at the end of ev-
ery day to assess what went right or wrong, 
and why, and what we need to do to fix the 
problems and build on the successes. For 
example, in a recent six-week trial we ac-
complished the nightly debriefing in the 20 
minute commute back to our hotel. Every-
one on the team is involved, and in each of 
the meetings someone will say, “What do 

you think, Tracy [our paralegal]?” Despite 
doing trials with us for over 20 years, she 
often is our “canary in the coal mine.” She 
hears and sees things through eyes that are 
closer to those of a juror.

After Action Review Topics
The topics for an AAR are easy to select. 
They are the significant events leading up 
to trial as well as the segments of the trial. 
Here are some of the debriefing topics and 
questions from our recent six-week trial.
• Jury Research. Did the jury research 

accurately predict the attitudes and 
reactions of the jurors and the ultimate 
result on liability and damages?

• Motions In limine. Did the judge have 
particular reactions to ours or oppos-
ing counsel’s? Did we receive any rul-
ings that we can use in other cases? Were 
there standard motions that brought a 
negative reaction from the judge so that 
we shouldn’t use them in the future? 
Which briefing should go into future 
motions? Which tactics did our oppo-
nent use against us that we have to pro-
tect against in the future with motions 
in limine?

• Voir Dire: We maintain a spreadsheet of 
questions for voir dire that is color coded 
and topical (sample of a section below). 

In our AAR we add comments about the 
questions that worked well and those that 
didn’t and add any that opposing coun-
sel used that were effective with the jury.

• Opening: What worked well for us? 
What worked well for opposing coun-
sel? Can we identify a particular theme 
that we can use effectively in future 
cases? What visuals or PowerPoint slides 

should we save as resource material for 
openings in future cases?

• Direct Examinations. Did a certain wit-
ness’s testimony connect with the jury, 
and if so, why? Did we cover all the ele-
ments of the claim or defenses that we 

A sample of a color coded spreadsheet of questions for voir dire.

Army generals  as far 

back as Caesar in his 

“Commentaries on the Gallic 

War” have learned strategic 

and tactical lessons through 

after action reports.
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should have covered with that witness? 
If not, did we introduce that evidence 
through another witness, perhaps more 
effectively?

• Cross-examinations: What were the new 
substantive points made on cross-exam-
ination? Was the tone of the questions 
too harsh or too lenient? Which of the 
admissions made on cross- examination 
were anticipated and unanticipated? 
How many of the admissions made on 
cross -examination made it into the clos-
ing argument?

• Expert Witnesses: What was the persua-
sive value of the expert’s testimony? Was 
calling the expert necessary? How did 
our expert fare in contrast to the oppo-
nent’s expert, both on direct and cross? 
Would we use this expert again, and 
more importantly, why?

• Closings: What worked well for each 
party, and why? Did certain topics draw 
objections, and how might we avoid 
them in the future? Which slides should 
we save as resource material for closings 
in future cases, such as those for burden 
of proof, explaining the applicable law, 
or a call to justice?

• Jury Instructions and Verdict Form: How 
important were the instructions to the 
outcome of the trial? How heavily were 
the closing arguments tied to the jury 

instructions? Was the inclusion or exclu-
sion of certain instructions outcome-
determinative? How important was the 
form of the verdict?

•  Logistics: What technology worked well 
and what didn’t, and why? Do we need 
to make any changes to the printers 
and scanner that we have in the court-
room? Did the wireless network work as 
expected?
The AAR from the six-week wrongful 

death and catastrophic injury trial men-
tioned above yielded a number of impor-
tant new trial tactics, three of which we 
discuss below.

The “Do I Put the Witness 
On” Decision
The case that we recently tried involved 
three wrongful deaths and a severe injury 
to the one survivor of a gang attack on four 
young college students in an elementary 
schoolyard near midnight on an August 
weekend. There were substantial media ma-
terials and police investigative photos ad-
mitted as evidence, such as the photo above.

Plaintiffs’ counsel took over 40 deposi-
tions of employees of our client. A superfi-
cial view of liability favored the plaintiffs. 
The deeper view of liability favored the de-
fense. The depositions had set up substantial 
superficial finger pointing between security 

guards and custodial employees as well as 
administrative and managerial employees. 
In addition, feelings of guilt stimulated by 
plaintiffs’ counsel’s questioning during dep-
ositions played a role in unfavorable perfor-
mances by nearly all the defense witnesses.

Trial: The Plaintiffs’ Case
Surprisingly and inexplicably at trial, plain-
tiffs’ counsel did not use the customary 
approach of calling our client’s employees 
adversely to demonstrate the inconsisten-
cies and finger pointing. Instead, plaintiffs’ 
counsel read in snippets of the testimony 
that substantively showed the inconsisten-
cies. To accomplish this, our opponents had 
one of the plaintiffs’ attorneys read both 
the questions and the answers, as opposed 
to having one attorney read the questions 
and another attorney sitting in the witness 
chair read the responses. As a result, they 
took substantial time, had minimal jury 
communication, but created a substan-
tively favorable record for the plaintiffs. 
The presentation, however, was not persua-
sive. Plaintiffs’ counsel then used that sub-
stantive record as a platform for eliciting 
expert witnesses’ opinions and for cross-
examining defense witnesses. The venue 
state’s rules allowed such read-ins of some 
of the employees’ deposition testimony. 
To the extent that the rules did not per-
mit it, the parties stipulated to the remain-
der, viewing read-in testimony as having 
less evidentiary impact than live witness 
testimony.

Trial: The Defendant’s Case
We were left with the unenviable decision of 
whether to put any of the security guards or 
custodial employees on the witness stand, 
opening them up to questioning that would 
repeat the unfavorable deposition testimony, 
or the equally unfavorable alternative of not 
presenting employees to defend the case. 
More than the deposition transcripts cre-
ated this conundrum. Multiple preparation 
conferences and the personal, first-hand in-
volvement of three defense counsels and the 
defense jury consultant left us questioning 
the best course. Ultimately, we decided to 
call only three employee witnesses to tes-
tify on the safest of topics and to do counter- 
designations of the depositions of certain 
employees whose depositions the plaintiffs’ 
counsel had read in to the trial record.

A crime scene photo.
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The Decision Process
Typically, deciding whether or not to call a 
witness is a “gut decision” about whether 
the benefit derived from live testimony out-
weighed the “hits” that you knew the wit-
ness would take on cross-examination. Our 
AAR demonstrated that this difficult deci-
sion required a more disciplined, analyti-
cal approach.

Trials aren’t just about facts and laws. 
They involve human beings, and trial out-
comes depend on whether jurors believe 
and like the witnesses as persons. Trials 
test not just an attorney’s ability to master 
substance, facts, law, and presentation, but 
also whether attorneys can make trial de-
cisions under pressure in a disciplined and 
objective manner and not based on emo-
tion and our gut reactions. In our AAR we 
concluded that this “call or not call” deci-
sion can and should involve more than just 
a “gut” reaction, and we offer these factors 
for you to consider when you must make 
these very difficult but regularly occurring 
trial decisions.

The threshold recognition necessary to 
make this decision properly is that perfect 
witnesses do not exist, for substance or pre-
sentation. We have to remind ourselves that 
every witness will have some weaknesses, 
and yet we still win cases with imperfect 
witnesses. Too frequently we see counsel 
not call witnesses for fear of an imperfec-
tion when that witness on balance could 
have helped the case.

Similarly, someone cannot make the 
decision solely based on fear that a witness 
might not hold up on cross -examination. 
Holding up on cross -examination has more 
to do with preparing a witness to know 
what to expect rather than on the sub-
stance of the witness’s testimony. Many 
times the extra time spent establishing 
trust with a witness, and then working sub-
stantively to develop the style of his or her 
responses, turns a previously “soft” witness 
into one who can “fence” with even strong 
cross- examiners.

The same is true for the frequently heard 
statement that “that witness’s testimony 
could open doors.” That is the case for vir-
tually every witness. A strict and efficient 
direct examination along with appropri-
ately preparing a witness so that he or she 
will resist speculating on topics that he or 

she has no knowledge of can effectively 
handle this weakness.

When making the call or no-call deci-
sion counsel also has to assign weight to the 
need for employees to give a “face” to a cor-
porate or a governmental client—the need 
to show the humanity of the client. That 
benefit can outweigh perceived presenta-
tion or substantive deficiencies. A so-so 
substance witness can be likeable enough 
to impress on a jury “who” a corporate or a 
governmental client really is.

When making this decision you also 
want to consider whether a jury expects 
to hear from a witness. Consider how fre-
quently that witness is mentioned dur-
ing the trial, including by other witnesses, 
which topics raise that witness’s name, and 
can other sources, such as admissions by 
other witnesses or documents, supply that 
witness’s proof?

Lastly, witnesses can change the psy-
chological “tone” of a trial. A personable 
defense employee witness that connects 
with one or more jurors can mitigate the 
emotions that plaintiffs live on—such as 
“sympathy” and “anger.”

We do not believe that you can make 
this decision just by mulling it over in your 
own mind, or by discussing it with the trial 
team and client representatives. That is just 
unstructured talk. To take a disciplined 
approach to this difficult decision we sug-
gest using a table similar to Table 1 that 
forces you and everyone involved to focus 

on the various factors that enter into this 
decision. The factors that we’ve used are not 
exhaustive, and we encourage you to add 
to them or to modify them for a particular 
witness.  See Table 1.

The Last Factor
To finalize the call or no-call decision for 
each witness, you need to have an objective 

assessment of how you have done during 
trial. Are you ahead or behind? Winning 
or losing? Is the jury with you or against 
you? You can’t decide whether or not to 
call a witness in a vacuum. If you’re ahead, 
not calling a witness might involve less risk 
than if you’re behind, but if you’re behind, 
you might have no choice but to call the 
witness. You and your team and your cli-
ent’s representative have to be able to read 

Table 1. Should the witness be called or not?

Substance of the witness’s 
testimony

Absolutely 
essential

Helpful Minimal relevance

How much damage can 
cross-examination do?

Much Neutral Minimal

Will the witness  open doors? Likely Neutral Miminal
Is the witness a good face for 
the client?

Wonderful face Neutral Bad face

Does the jury expect to hear 
from the witness?

Yes based on 
frequency or topic

Witness a player 
but not key to the 
case

Witness with 
minimal impact on 
evidence

Could the witness’s 
appearance as a witness 
change the tone of the trial 
due to personal qualities such 
as warmth, personality, skill, 
or others?

Can be greatly 
positive

Neutral Not likely

Too frequently  we 

see counsel not call 

witnesses for fear of an 

imperfection when that 

witness on balance could 

have helped the case.
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what has occurred in the trial objectively so 
that you can make the “do I call this wit-
ness” decision.

If you do jury research on your cases 
before beginning trials, making this deci-
sion can become much easier. Although the 
general research results will help, research-
based testing of the witnesses that you are 
likely to call during a trial will help you 
even more. This requires videotaping dep-
ositions so that the research “jurors” have 
something to react to and a grading sys-
tem to quantify those reactions. Having the 
reactions of research jurors help make this 
decision much easier.

Trials involve more than just facts and 
laws. They involve human beings and 
whether jurors believe them and whether 
jurors like them. Trials test not just coun-
sel’s ability to master substance, facts, law, 
and presentation, but also whether under 
the pressure of trial we can make deci-
sions not based on emotions and our gut 
reactions but rather on disciplined, objec-
tive analysis.

The Daily Trial Report
Reporting to your client during a long, 
catastrophic injury trial—depending on 
whether or not a client representative 
observes—can take place daily, weekly, 
or some other frequency. Our wrongful 
death and catastrophic injury case lasted 
six weeks, and we held weekly telephone 
trial report conferences with the client and 
drafted and sent daily e-mail trial reports 
to the client.

After a long day in court, and facing 
hours of preparation that night, our recent 
AAR prompted us to develop a form to 
make the daily reporting easier and faster 
that would report the information needed 
for evaluation. It is important for the trial 
lawyer, typically short on time, to have the 
report in a “click and fill-in” format. See 
pages 32 and 33.

In our view, this form meets all of a cli-
ent’s daily update needs for trials of major 
claims. At the top is listed the date, the week 
of the trial, the number day of the trial, and 
which attorney submitted the daily report 
with his or her cell phone number. Next the 
author records the names of the witnesses 
called, the substance of their testimony, 
which party called them, and whether a wit-
ness’s testimony was favorable or not to the 

client. Key exhibits are listed and whether or 
not they were offered and admitted.

The form allows the author to give a 
short description of the day and list signif-
icant court rulings, and it includes a jury 
box graphic with the option to enter text 
for each juror’s reactions.

Finally, the form has a section allow-
ing the author to indicate whether the 
case evaluation has changed by checking 
an option (“Yes,” “Unclear,” or “No”), and 
which also includes comments for revising 
the evaluation numbers, the rationale for 
the revision, and any settlement discussion 
status (“Yes” or “No”). We also use this sec-
tion to describe comments or discussions 

that the team had about court events on 
that day. If the judge played a significant 
role in the daily events, perhaps by mak-
ing important comments, the author can 
add a brief section to capture that as well.

This comprehensive daily trial report 
form provides in-house counsel and other 
client representatives with all pertinent 
trial information while maximizing the 
efficiency of busy trial lawyers. The daily 
trial reports can also provide the bases for 
weekly updates between a client and a trial 
team so that all important trial events are 
noted for consideration and discussion. 
Moreover, the trial report form can be used 
as an important tool in the AAR process 

Page 1 of a Daily Trial Report with “click and fill” features.
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to refresh the trial team’s recollection of 
events during trial.

Using the Courthouse and Courtroom 
in the Closing Argument
Our AAR in this case also reinforced for us 
the decision to use a particular tactic for 
closing argument.

The New Jersey courtroom in which we 
tried the six-week wrongful death and cat-
astrophic injury case was used in the 1990 
film adaptation of the Scott Turow book 
Presumed Innocent, which starred Harrison 
Ford as prosecutor Rusty Sabich, accused 
of murder who was defended by Raul Julia 
as Sandy Stern. The courthouse had sub-

stantial artwork murals, and a website had 
many photos of the courthouse, the court-
rooms, the interior spaces, the artwork, and 
the outdoor statues around the entrances, 
along with a history of these features. Also, 
the judge gave the jurors a “visual tour” of 
his courtroom during a slight delay in the 
trial while we waited for a witness.

In all of our opening and closing slide 
shows we use PowerPoint slides (see pages 
34 and 35) and work closely with our 
jury consultant on the themes and for-
mat of the slide shows. The closing argu-
ment slide show in this case began with an 
exterior shot of the main entrance to the 
courthouse.

You might remember the opening lines 
from the book and the movie Presumed 
Innocent:

I’m a prosecutor. I’m part of the busi-
ness of accusing, judging and punish-
ing. I explore the evidence of a crime 
and determine who is charged, who is 
brought to this room to be tried before 
his peers. I present my evidence to the 
jury and they deliberate upon it. They 
must determine what really happened. If 
they cannot, we will not know whether 
the accused deserves to be freed or 
should be punished. If they cannot find 
the truth, what is our hope of justice?
The next slide was of the interior of the 

courtroom where the jurors had sat in 
for six weeks. Using some of the opening 
words of the movie, and adding some that 
fit a civil case, the next slide scrolled text 
across that courtroom image. The com-
bined text, read as follows, italics indicat-
ing the text that we authored: “I present my 
evidence to the jury. They must determine 
what really happened. If they cannot, we 
will not know whether those sued deserve 
to be found at fault. If they cannot find the 
truth, what is our hope of justice?”

We then used the statue outside the 
main entrance of the courthouse that was 
named “Truth” and tied it to the jurors’ job, 
adding the words “truth” and “finding ‘it’ 
is your job” to the image.

Artwork from the corridors of the floor 
of the courtroom was then used. For six 
weeks the jurors had walked by this art-
work and sat outside the courtroom look-
ing at it. This took us to a slide using the 
courthouse artwork depicting “know-
ledge,” which referred to the evidence pre-
sented, and “wisdom,” which referred to 
the jurors’ gift to the parties and to society.

And then we tied this to a mural in the 
courtroom that was referred to during our 
opening statement. The mural referenced 
the rule of law and was on the wall directly 
behind the jury box and the rail form-
ing the well of the courtroom. So the slide 
included the words “the rule of law” and a 
photo of the mural.

We added the words “your commit-
ment” to this slide, to elicit the jurors’ com-
mitment to that rule of law, not the rule of 
emotion or anything else.

The architect Cass Gilbert had designed 
the courthouse. He also designed the 

The second page of the Daily Trial Report.
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Slideshow  
Presentation for  

Closing Arguments

The authors worked with a jury consultant to develop 
themes and format.

Text from the opening lines of Presumed Innocent. 

The exterior of the courthouse and an image from  
Presumed Innocent. 

2

The statue outside the courtroom named “Truth”.

5

4

Artwork from the corridors of the courtroom.The interior of the courtroom.

3 6

1

Supreme Court of the United States build-
ing, and the next slide made that transition.

The purpose of the next slide was to 
introduce the saying “There are no win-
ners or losers here. Only justice prevails,” 
using a photo of a wall inside the Supreme 
Court building with the saying. We would 

use this saying to focus jurors on their obli-
gation to set aside sympathy and emotion 
and decide the case on the facts and the law.

Using this type of visual to induce jurors 
to focus on the facts and the law and away 
from sympathy was so important because 
of the facts of the case. This wrongful death 

and catastrophic injury lawsuit against a 
public school district had resulted from the 
sexual assaults of two female victims and 
the triple execution -style gun shots to the 
back of the head murders carried out by 
members of one of America’s most notori-
ous street gangs, and it stimulated strong 
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A mural in the courtroom.

7

More emphasis on following the law without emotion.

10

The architect who designed the courtroom and the 
Supreme Court building.

8

A photo of the judge and his instructions to the jurors.

129

A slide used to urge jurors to focus on their obligation. 

sympathy and emotions. The plaintiffs, 
four college students, had been brutally 
attacked with a machete and then shot after 
entering a schoolyard through a gate that 
had been inadvertently left unlocked. The 
plaintiffs asserted that a series of property 
defects, including the unlocked gate, left 

the schoolyard in a dangerous condition. 
The defense countered that the criminal 
attackers’ actions, not those of the school 
district, were the proximate cause of the 
plaintiffs’ injuries.

In addition to using courthouse or 
courtroom visuals, presentations can also 

use judge images. A closing argument 
about following the judge’s instruction can 
be made more visually appealing by using 
photos of the judge in a tasteful, appropri-
ate fashion. You can find photos of most 
judges on court websites or Judgepedia.org.

Trial Tactics , continued on page 79

Reminding the jurors of the judge’s instructions. 

11
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In our trial, we searched for public 
images of the judge and found a variety 
of photos of him that had appeared with 
news stories in the local paper. We then 
added those to the slides that referred to 
the instructions to the jury.

We also used a slide with the instruc-
tion that the judge gave the jury during 
jury selection. 

We combined the instruction that the 
judge gave the jury about following the 
law during jury selection with the crucial 
instructions on setting aside emotions and 
then added the judge’s photograph.

By taking time in advance of the trial 
to inspect the courthouse and the court-
room for visual images, you can incorpo-
rate them into your advocacy and tie your 
argument to them. This is a powerful psy-
chological tool anchoring the jury in the 
place where they have served and connect-
ing their physical surroundings to their 
jury service and the call to set aside emo-
tion while applying the law to the facts.

The artwork and quotations in and 
around courthouses are inspirational 
and tied to the higher virtues of wis-
dom and justice that a juror must uphold. 
Courtrooms with grandeur and tradi-
tion evoke those virtues. Further, jurors 
will be impressed that you knew about 
these aspects of the courthouse that they 
may never have noticed and also by your 
thought processes tying them to the case 
and to their job of finding justice among 
the myriad facts.

The overall goal of persuasion in a trial is 
to find ways to empower a jury. More par-
ticularly, it is to persuade a jury, or at least 
individual jurors, to adopt your arguments 
and to use them back in the jury room.

Joining an understanding of the facts, 
which begins in the opening statement, 
with a commitment to follow the law sets 
the stage for an optimal outcome. A court-
house and a courtroom can be especially 
helpful with the second half of this equa-
tion. For us, the AAR buttressed each of 
these conclusions. Emphasizing wisdom as 
the jurors’ gift to our society becomes a self-

fulfilling prophesy. They “rise to the occa-
sion” to do what is right, even if it could be 
an unpopular decision in the community.

If juries can truly view the facts in the 
context of the legal instructions, the pos-
sibility of successful defense outcomes 
improves dramatically in cases otherwise 
driven by jury sympathy..

Conclusion
Being a trial lawyer is a lifelong learning 
experience. We don’t necessarily learn 
much of our craft from depositions or 
motions, but rather from the climactic 
operation that calls on all of our skills: the 
trial. Fewer and fewer lawyers these days 
reach trial, much less have the opportu-
nity to try major cases. If you have had any 
kind of trial, but especially a major trial, 
you need to appreciate it for all the experi-
ence it brings and to wring every last piece 
of learning that you can from the experi-
ence. You want to determine what went 
right and what went wrong, for you and 
for your opponent. You want to understand 
why you or your opponent made the deci-
sions you did and you want to understand 
why the decisions went right or wrong.

Lastly, you need to figure out how to 
carry that understanding and the tech-
niques that went right to your next trial. 
You absolutely cannot “rest on your lau-
rels,” and similarly you cannot just say “I 
did X in my last trial and won so I’ll do X 
again in my next trial” and expect to win 
again. Each trial involves different jurors, 
a different opposing counsel, different par-
ties, different emotions, and a different 
judge. Rather, understanding why a partic-
ular tactic or technique was successful and 
how it might be adapted and used in your 
next trial, is crucial. An after action review 
provides that understanding.

The authors greatly appreciate the input 
of Jon Smith of Courtroom Intelligence in 
preparing for the trial described in this arti-
cle and whose jury research and great assis-
tance on the opening and closing slide shows 
was invaluable.

Trial Tactics , from page 35


